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matter where the action was brought, was whether a special
contract had been made. What the Illinois rule ordained was
that if action were brought that fact must be proved by certain
evidence, just as the Statute of Frauds requires that a contract
of guarantee put in suit in England must be proved by written
evidence. It was held, therefore, that the rule affected proce-
dure and was of no force in Massachusetts.
Form of     It is not a valid objection to an action instituted in England
proceeding^ fa& correct form,that the form would necessarily have been
by /«/»•/ different had proceedings been instituted in the courts of the
proper law of the transaction.1 The form in which a remedy
must be pursued goes to procedure. In effect, differences of
form are concerned with the identity of the parties to the action,
and in this connexion there are two questions to be considered,
Question     The first is, whether the name in which an action may be
conec" w! brought falls to be determined exclusively by the lexfori, on the
son to sue ground that it is a mere matter of procedure. It is a question
saifSfblfa ^at arises principally where the plaintiff is not*the original
matter for owner of the subject-matter of the dispute, but has acquired
lexfon jt derivatively from the original owner, as, for instance, in the
case of the assignment of a debt or other chose in action. In those
cases where English law requires the assignee to sue in the
name of the assignor, it has been said,2 and indeed on one
occasion held,3 that the requirement must be observed in an
action in this country, even though it is not necessary by the
proper law of the transaction. In the present state of English
law this ruling causes no hardship, since, even where the
assignment is purely equitable, the plaintiff can overcome the
difficulty by joining the assignor as defendant, provided that
he still has a de jure existence.4
But on principle it is doubtful whether every rule that regu-
lates the name in which an action must be brought is merely
procedural in character. It' would seem to be an unwarranted
extension of the province of procedure, at any rate in cases
falling within the sphere of private international law, to regard
a rule as procedural if the effect is to deprive the plaintiff of a
right which he has definitely acquired under the governing
legal system. If, for instance, English law still regarded a
contractual right as so essentially personal as to be actionable
1	Genera! Steam Navigation Co. v. Guillou (i843), I r 1VL & W, 877, 895*
2	Wolff*v. Qxholm (1817), 6 M. & S. 92, 99, per Lord EllenborougL
3	Jtffvy v- McTaggart (1817), 6 M, & S. 126.
4	See the Russian Bank cases, supra, pp. 516 et seqq.

